IN THE UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF FLORIDA

CASE NO. 08-21493

JUDGE WILLIAM HOEVELER/MAGISTRATE GARBER

JOHN B. THOMPSON,

                                      Plaintiff,

v.

STATE OF FLORIDA,

                                      Defendant.

COMPLAINT FOR DECLARATORY JUDGMENT 
COMES NOW plaintiff, John B. Thompson (Thompson), sues the State of Florida for declaratory and injunctive relief, stating: 
THE PARTIES


1.  Thompson is a citizen of the United States, a resident of Miami-Dade County, Florida, a lawyer in continuous good standing with The Florida Bar since he became a lawyer in 1977, and more than eighteen years of age.


2.  The State of Florida (Florida) is not only one of the fifty states of the United States but is referred to herein and named as a defendant as the government of this state.  

JURISDICTION AND DEMAND FOR JURY TRIAL

3.  “The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States,” per 28 USC 1331. 


4.  Thompson seeks a declaratory judgment as to this civil action arising under the Constitution and laws of the United Statutes pursuant to 28 USC 2201 and Rule 57, Federal Rules of Civil Procedure.

VENUE

5.  This U.S. District Court in the Southern District of Florida is the appropriate venue, given the domicile of the plaintiff and the fact that many of the illegal acts complained of herein, which violate the U.S. Constitution and federal laws have occurred and are occurring in this venue.

THE FACTS


6.  Article VI of the United States Constitution mandates:

“The Senators and Representatives before mentioned, and the Members of the several State Legislatures, and all executive and judicial Officers, both of the United States and of the several States, shall be bound by Oath or Affirmation, to support this Constitution; but no religious Test shall ever be required as a Qualification to any Office or public Trust under the United States.  [emphasis added]


7.  The significance of oaths and their indispensability was recognized upon the creation of the United States.   The Continental Congress, which existed from 1774 to 1779 and which authored the Declaration of Independence by which it created this nation, mandated loyalty oaths.   

8.  The United States Congress, in furtherance of Article VI, cited above, enacted Title 4, Chapter 4, Section 101:  

“Every member of a State legislature, and every executive and judicial officer of a State, shall, before he proceeds to execute the duties of his office, take an oath in the following form, to wit:  ‘I, A B, do solemnly swear that I will support the Constitution of the United States.’” 


9.  This federal requirement that state executive and judicial officers “take an oath” of loyalty to the national Constitution was the first federal mandate passed by Congress.  It is an important mandate for many reasons, not the least of which is the fact that our entire Anglo-American system of jurisprudence hangs on the efficacy and enforceability of oaths.  For example, a witness who is not compelled to take an oath or affirmation cannot be compelled to tell the truth and cannot be punished for his failure to do so.  This is elemental.  So, too, the Founders obviously considered it elemental that unless state executive and judicial officers could be mandated to swear loyalty and allegiance to at least the U.S. Constitution, then failure to be loyal could not be punished.  An oath not taken is an oath that can be ignored.


10.  The State of Florida embodies in both its Constitution and its statutory law compliance with this federal mandate.  Article II, Section 5(b) of the Florida Constitution mandates that each and every state official must take the loyalty oath.

11.  The Florida legislature has gone even further and mandates that not only all officers but also all employees at the state, county, and local levels must take a loyalty oath separate and apart from the oath found in the state Constitution.  That oath is found, along with its enforcement provisions, at Florida Statute 876.05, et sequitur.  Failure to timely comply with this statutory oath requires removal from office.  Failure also voids all acts by a noncompliant officer or employee, as this individual is literally without governmental authority to act.  So serious is a breach of this state fulfillment of the federal oath mandate that the statute provides that the official responsible for overseeing compliance with the oath by any and all officials and employees and who fails to discharge the noncompliant person is guilty of a crime.  See Florida Statute 876.08.


12.  The ignorance of the law in this nation and in this state as to the importance of oaths of office and the consequences for failure to comply therewith is legion.  Indeed, plaintiff asserts, as a matter of fact, that violation of these laws is widespread and the Founders would consider, rightly, this widespread disregard of the law and the U.S. Constitution to be grave in its consequence.

13.  Plaintiff hereat relates a consequence that has befallen him that provides him standing, in every sense, to raise the State of Florida’s widespread flouting of this federal mandate, to-wit:  During the course of Thompson’s four-year ordeal through which the State of Florida has sought to use state bar “discipline” as a means to punish him for First Amendment-protected and faith-based speech, he discovered that The Florida Bar Referee chosen to preside over these “disciplinary” proceedings, Miami-Dade Circuit Court Judge Dava J. Tunis, had never executed the mandatory state loyalty oath. 

14.  When Thompson served a Public Records Law Request upon Miami-Dade Circuit Chief Judge Joseph P. Farina, Jr., Thompson found, by way of truncated narrative, that Tunis’ first loyalty oath was forged by the notary and that her next two oaths were neither sworn to before a notary, as required by state law, nor were they compliant as to the mandatory language required by state statute.  


15.  A criminal investigation was commenced as to the forgery, and on May 16, 2008, the Miami-Dade State Attorney’s Office issued a formal Memorandum finding that not only was Tunis’ oath forged but so too were the oaths of two other judges.  The aforementioned Chief Judge, despite repeated written requests, had refused to provide the oaths of Miami-Dade Circuit Court Judges, in open defiance of the state’s Public Records Law.  Farina still refuses to produce those oaths, but the “cat was let out of the bag” by the State Attorney.


16.  The consequence of this for Thompson is stunning.  Tunis cannot continue to serve on the bench either in his matter or in any other matter.  Nor can the other two judges.  The gravity and truth of this lapse is proven, really irrefutably, by the fact that these three judges, apparently in a panicked attempt to close the barn door after the horse had exited, executed, post facto, on February 4, 2008, what they hoped would be ameliorative state loyalty oaths.  This is an admission that they did not have valid loyalty oaths prior to that date.  Unfortunately, the law is clear that a valid loyalty oath must be executed before an office is entered into by the official, judicial or otherwise.  The Florida Supreme Court has ruled, as already alluded to, that failure to timely execute an oath disqualifies the office holder from holding the office.  The Court has also made it clear that the reasons for failure to comply with the mandated oath requirements are immaterial.  

17.  However, it is clear, and truly irrefutable, that all acts at least prior to the execution of the panicked “after the fact” oaths are null and void.  Why would a judge execute an oath if his/her prior oaths were valid?  Answer:   He would not.  The attempt at fixing the unfixable is a useful, powerful admission that at least prior to February 4, 2008, there was a serious problem arising from noncompliance with the oath.


18.  The Attorney General of the State of Florida has repeatedly officially opined, in serial formal Opinions that our state’s loyalty oath must be complied with strictly and cannot be circumvented.  Not a single word in the mandated statutory oath may be altered.  See AGO-96-41.


19.  Further, the United States Supreme Court in Connell  v. Higginbotham, 403 U.S. 207 (1971) established that Florida’s statutory loyalty oath was unconstitutional as to its requirement of officers and employees that they disavow Communism but fully constitutional as to a pledge of loyalty that is found in the current mandatory statute.  In doing so, the nation’s highest court established that this is a federal question and that Florida must comply with federal laws and the Constitution when it comes to loyalty oaths.

20.  Returning from the general the specific, as it impacts plaintiff, it turns out, as revealed in the aforementioned State Attorney’s Memo, that one of the three judges whose loyalty oaths are forged is Miami-Dade Circuit Court Judge Orlando Prescott.  “Judge” Prescott was the Bar Referee hand-picked to preside over The Florida Bar v. Montgomery Blair Sibley.   Who is Mr. Sibley?  Mr. Sibley is the one lawyer in Florida whom The Florida Bar may want to destroy as much as plaintiff Thompson.  So keen is The Florida Bar and the Florida Supreme Court in this regard that Sibley’s Bar prosecutor Barnaby Lee Min, who coincidentally was Thompson’s lead prosecutor as well, took to the pages of the Washington Post to explain why Mr. Sibley must not be allowed to practice law.  Mr. Sibley’s Bar Referee then, like Thompson’s, had and has no authority to sit on the bench and thus no authority to serve as a Referee.  All of his actions within Bar v. Sibley are void, as are all of Tunis’ in Bar v. Thompson.


21.  Finally, Thompson raised the failure of his Bar Referee to comply with the federally-mandated state loyalty oath law to the Florida Supreme Court.  For nearly four years the Florida Supreme Court ignored Thompson and allowed him to file his allegedly “meritless” and “frivolous” pleadings.  However, when Thompson raised the loyalty oath problem and its grave consequences for the legitimacy of the disciplinary process, the Florida Supreme Court decided to move against Thompson.  Thompson had actually had the temerity to point out to the Florida Supreme Court that not only had Tunis failed to execute valid state loyalty oaths but so had six of the seven Florida Supreme Court Justices failed to comply with that same law, as Thompson’s Public Records Law request for the Justices’ oaths proved.  In retaliation for bringing to the Florida Supreme Court’s attention the widespread failure to comply with the law in these regards,  the Florida Supreme Court immediately entered an order depriving him of his Sixth Amendment right to represent himself.


22.  The Florida Supreme Court’s own docket proves the nexus between Thompson’s raising the loyalty oath problem and that same Court’s retribution against Thompson for doing so.  The Florida Supreme Court by its own panicked retributive convulsion has inadvertently proven just how serious and consequential its and other Florida judges’ breach of this law is.


23.  Finally, it is alleged that the failure of state, county, and local  officials and employees to comply with the loyalty oath laws is not only widespread but brazen.  Thompson asked The Florida Bar, through a Public Records Law Request, to produce to him copies of all state loyalty oaths executed by all employees of The Florida Bar.  This court is apprised that The Florida Bar has secured federal abstention from relief sought by Thompson against The Florida Bar.  Abstention is not an issue and cannot even be raised in this instant action.  However, in those other actions The Florida Bar has solemnly assured U.S. District Judges Huck and Jordan that The Florida Bar is a state agency acting under color of state law.

However, The Bar’s response to Thompson’s Public Records Law Request for this state agency’s employees loyalty oaths is to have its Executive Director John Harkness write Thompson and tell him that such executed oaths do not exist because Bar employees are not state employees even though FS 876.05 mandates that the employees of any “agency” of the state government must execute valid loyalty oaths.  This is important, which is why the plaintiff repeats it:  The Florida Bar claims it is not  a state agency and thus does not even have to bother with executing state loyalty oaths.  Is The Florida Bar a state “agency?”  The United States Eleventh and Tenth Circuit Courts of Appeals say so!  It says so in O’Connor v. The Florida Bar,  Case No. 06-2062 and available on-line at http://ca10.washburnlaw.edu/cases/2006/09/06-2062.htm: 
Mr. O'Connor argues that the Florida Bar is a private entity and so is not entitled to Eleventh Amendment immunity. However, the Eleventh Circuit, which encompasses Florida, has held to the contrary. See Kaimowitz v. Fla. Bar, 996 F.2d 1151, 1155 (11th Cir. 1993) (per curiam) ("Plaintiff's only response to the Defendants' argument is his unsupported assertion that the Florida Bar is not a state agency for Eleventh Amendment purposes. Plaintiff's assertion is contradicted by the preamble of the Rules Regulating the Florida Bar, whereby the Supreme Court of Florida established the bar as 'an official arm of the Court.'"). Further, the Florida Supreme Court, who ought to know, has also characterized the Florida Bar as "'an official arm of the Court.'" Fla. Bar v. Committee, 916 So.2d 741, 745 (Fla. 2005) (quoting R. Regulating Fla. Bar, Introduction), cert. denied, 126 S. Ct. 1890 (2006).”

Thus, as seen immediately above, two separate federal Circuit Courts of Appeal hold that The Florida Bar is a “state agency.”  The employees of Florida state “agencies” are bound to comply with Florida Statute 876.05, et sequitur, which fulfills the federal mandate for state loyalty oaths.

With all respect for the language that is expected of lawyers before tribunals, the above-proven brazen disregard by The Florida Bar itself for the laws and constitutions of our nation and state, even to the point of proclaiming with hauteur, in writing, that it is above the law when it comes to loyalty oaths, claiming in one setting it is a state agency and claiming in others that it is not a state agency, summons forth the words and warnings of  U. S. Supreme Court Justice Brandeis in Olmstead v. U.S., 277 U.S. 438 (1928):

“Decency, security, and liberty alike demand that government officials shall be subjected to the same rules of conduct that are commands to the citizen. In a government of laws, existence of the government will be imperiled if it fails to observe the law scrupulously. Our government is the potent, the omnipresent teacher. For good or for ill, it teaches the whole people by its example. Crime is contagious. If the government becomes a lawbreaker, it breeds contempt for law; it invites every man to become a law unto himself; it invites anarchy.”

The Florida Bar’s failure to comply with the state loyalty oaths law voids the actions of all of its employees, as they are literally stripped by this noncompliance of any authority whatsoever to act upon behalf of the State of Florida and any of its “agencies.”  Lawbreaking must have a consequence; this is the consequence.

RELIEF SOUGHT

WHEREFORE, plaintiff John B. Thompson seeks a declaratory judgment that the defendant State of Florida has not been in compliance with the United States Constitution, federal law, and state laws and the State Constitution pertaining to loyalty oaths for  all executive and judicial officers and all employees, including Florida Bar employees.

Further, plaintiff seeks a declaratory judgment that the State of Florida must comply henceforth with the aforesaid laws and constitutions.


Further, plaintiff seeks a declaratory judgment that to the extent that the State of Florida and its various officers and employees have not complied with the applicable mandatory loyalty oath laws that said officers and employees are without authority to discharge governmental duties.

Plaintiff seeks any other order, including permanent injunctive relief, which may or must necessarily flow from such declaratory judgment and relief in order to give full force and effect to such a declaratory judgment and relief as this court deems appropriate, necessary, and proper.


                                                                        JOHN B. THOMPSON, Plaintiff

Attorney, Florida Bar #231665

5721 Riviera Drive

Coral Gables, Florida 33146

Phone:  305-666-4366 

amendmentone@comcast.net  
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